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April 9, 2008 
 
Louise H. Renne, Esq. 
Acting City Attorney 
City of Richmond 
1401 Marina Way South 
Richmond, CA 94804 
 
Lamont Thompson 
Planning and Building Regulations Department 
1401 Marina Way South 
Richmond, CA 94804 
  
City of Richmond Planning Commission 
1401 Marina Way South 
Richmond, CA 94804 
 
Re: Communities for a Better Environment Response to Revised Staff Report 

Recommendations on the Final EIR and Conditional Use Permit for Chevron’s 
Proposed “Energy and Hydrogen Renewal Project,” No. EID 1101974 

 
Dear Ms. Renne, Mr. Thompson, and City Planning Commissioners:  
 
The revised staff report for Chevron’s proposed expansion Project now recommends that 
the Planning Commission make a “finding of significance” with respect to greenhouse 
gases (GHGs), without recirculation.  While the actual act of making a finding of 
significance might not in all cases require recirculation1, recirculation certainly is 
required when the EIR does not propose to adopt any measures that will mitigate 
significant impacts, and/or when the mitigation measures themselves have the potential to 
cause significant environmental impacts.  Chevron’s EIR does not impose any GHG 
mitigation measures, and it is well established that GHG mitigations themselves can 
cause significant impacts that then must be mitigated.  The public must have the 
opportunity to review and comment on such proposed measures.  Moreover, the EIR 
should be recirculated to disclose, analyze, and mitigate the proposed Project’s impacts 

                                                 
1 A “finding a significance” is important because it triggers CEQA substantive 
requirements (e.g., mitigation measures). But it also serves to alert the public that the 
Project if adopted will indeed cause significant impacts. This can stimulate public 
involvement in the CEQA process in which the public takes closer notice of the 
significant impacts, asks more questions, and proposes mitigation measures.  Therefore, 
the act of making a “finding of significance” is not a “mere conclusion.”   
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associated with the expanded refining capacity, which were not addressed at all in the 
revised Staff Report. 
 
A letter from Chevron’s attorney is attached to the Staff Report advising that 
recirculation is unnecessary, under CEQA, to make a “finding of significance”.  The 
letter elaborates that recirculation is not required for a finding of significance if “the 
FEIR already contains all the necessary analysis, discussion and proposed mitigation for 
GHG emissions…”  (VanBuskirk, page 1)  But this is the rub.  As the Attorney General 
wrote in his March 6, 2008 letter to City staff, the EIR’s discussion of mitigation 
measures is wholly inadequate. 
 

Discussion of mitigation measures is a core requirement of CEQA. 
Because the DEIR contained no discussion of potential mitigation 
measures for GHGs, (DEIR at 4.3-40), they are discussed for the first time 
in the FEIR. The mitigation measures therefore have not been subject to 
public review discussion, or comments by the public. Under CEQA, “[a]n 
EIR shall describe feasible measures which could minimize significant 
adverse impacts including, where relevant, inefficient and unnecessary 
consumption of energy.  Cal. Code Regs. Tit. 14 section 15126.4, subd. 
(a)(1).)  

 
(AG-Thompson Letter March 6, 2008, Page 4)  Moreover, the initial staff report 
describes many mitigation measures for the first time, and none of these mitigation 
measures would actually be required.  They are a kind of menu that Chevron might or 
might not choose from.  In fact, the relevant condition in that staff report gives Chevron 
one year after the CUP is issued to propose the mitigation measures it might pursue.  This 
is not permitted under CEQA.  “Formulation of mitigation measures should not be 
deferred to some future time.” CEQA § 15126.4(a)(1)(B)). This arrangement thwarts 
CEQA’s public participation mandate2 and does nothing to ensure that the Project’s 
significant GHG impacts actually are mitigated.  
 
Along the same lines, Chevron’s letter, in an oversimplification, states that recirculation 
is not required even if there is a substantial increase in environmental impacts so long as 
mitigation is adopted that reduces the impacts to a level of insignificance.  (VanBuskirk, 
page 3)  But here, there were no mitigation measures that were actually adopted, and the 
promise to devise mitigation measures in the future does not ensure that the impact will 
be reduced to a level of insignificance.  Id.; see also San Francisco Raptor Rescue Center 
v. County of Merced (2007) 149 Cal.App.4th 645, 670 (An EIR is inadequate where “[t]he 
success or failure of mitigation efforts … may largely depend upon management plans 

                                                 
2 See San Francisco Raptor Rescue Center v. County of Merced (2007) 149 Cal.App.4th 
645, 670 (“deferral of mitigation “fails to adequately inform the public and 
decisionmakers, prior to project approval, of the nature and efficacy of the proposed 
mitigation measures that will be undertaken.”) 



 
1440 Broadway #701 · Oakland, CA 94612 · PH: (510) 302-0430 // Legal fax (510) 302-0438 

In Southern California: 5610 Pacific Blvd., Suite 203 · Huntington Park, CA 90255 · PH: (323) 826-9771  
 
 

that have not yet been formulated, and have not been subject to analysis and review 
within the EIR.”). 
 
We are asked to take solace in the fact that “the potential GHG impact is certainly not a 
“new” impact that was previously unidentified or was not discussed in the FEIR at all,” 
(VanBuskirk, page 3) and that a finding of significance is a “mere change in conclusion.”  
But this is not comforting in the least because, firstly, CEQA requires that all potentially 
significant impacts be identified and mitigated to the extent feasible. Here, again, the 
impacts were not mitigated.  Even if measures were added to the permit that would 
purportedly mitigate GHG impacts today, the public would not have had an opportunity 
to review or comment on those measures.  Secondly, the significant new information is 
the proposed menu, not just the fact that the finding of significant was made.  
  
Recirculation is required under CEQA “[w]hen significant new information is added to an 
environmental impact report after notice has been given…and consultation has 
occurred…but prior to certification.”  See Pub. Res. Code § 21092.1.  On the one hand, the 
EIR is inadequate for failure to set forth the mitigation that would be required for GHG 
impacts.  This must be corrected by adding such measures and then recirculating the EIR.  
On the other hand, insofar as the staff report and to some extent the final EIR includes a 
menu of ideas from which Chevron can consider if it wishes, recirculation is required so 
that the public can comment on these measures before the CEQA document is certified.  
 
It is well established that GHG mitigation measures can have significant impacts.  GHGs 
are almost never emitted alone.  They are accompanied by toxic co-pollutants.  
Consequently, mitigating CO2 offsite might decrease CO2 emissions overall but increase 
pollution from co-pollutants, which are not measured or mitigated, while onsite CO2 
mitigation measures can cause increased pollution from equipment modification, that 
then must also be mitigated.  Therefore, it is crucial that the public have the opportunity 
to review and provide comments on the mitigation measures, and that this occur during a 
comment period, in which the City is required to respond, and effective project 
modification can still occur.  See Sundstrom v. County of Mendocino (1998) 202 
Cal.App.3d 296, 307 (“Environmental problems should be considered at a point in the 
planning process ‘where genuine flexibility remains.’ (citation omitted).) 
  
In addition to failing to require EIR recirculation on GHG mitigation measures, the Staff 
Report fails completely to address overwhelming evidence of potential impacts from the 
Project’s switch to dirtier oil refining.  The EIR should be recirculated to disclose, 
analyze, and mitigate the proposed Project’s impacts associated with the expanded 
refining capacity, including releases of selenium, mercury, flare sulfur compounds, and 
additional greenhouse gas (beyond those disclosed in the EIR) to increase by as much as 
5-50 times, VOC, particulate matter, and SO2, releases, and refinery flaring, catastrophic 
risk and oil spill impacts.  The Staff Report is silent in the face of evidence that this 
switch could drastically increase many air, water, toxic and climate change pollutant 
releases, and that these very large increases in pollution might not be controllable by 
treatment and capture technology installed after the fact if the proposed Project is 
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approved as proposed without a crude cap.3  The recirculated EIR would need to consider 
these impacts in the context of the project description, project alternatives, cumulative 
impacts, and mitigation measures.  The letters and comments that we submitted on 
February 20th, March 20th, and April 3, 2008 describe the need for recirculation on these 
issues.  
 
We request that staff recommend that the EIR be recirculated to describe the mitigation 
measures that will actually lessen or avoid the significant impacts from the proposed 
Project, and to analyze and mitigate the impacts from the increased refining capacity that 
this proposed Project would allow.  
 
Very truly yours,  
      /s/ 
Adrienne Bloch 
Senior Staff Attorney 
  
 
 

                                                 
3 With respect to GHGs in particular, evidence in the record suggests that even if carbon 
sequestration technology is found to be feasible in the future, this pollutant capture 
technology may be overwhelmed by the huge increase in GHG emissions from dirtier 
petroleum energy systems. 


