
 
 
 
 
 

PRE-MEETING NOTES 
for 

CITY OF RICHMOND – BNSF MEETING 
 
 

Compiled by 
Tom Butt, Richmond City Council Member 

 
 
 
 
 
 
 
 
 
 
 

April 4, 2004 



 
TABLE OF CONTENTS 

 
Introduction..................................................................................................................................... 3 
Train Summit .................................................................................................................................. 4 

Attendance List from June 11, 2003, Train Summit................................................................... 4 
Federal Requirement for Grade Crossing Sound Warning ............................................................. 5 
Quiet Zones..................................................................................................................................... 5 
California Requirement for Grade Crossing Sound Warning......................................................... 5 
Pattern of Sound Warning............................................................................................................... 6 
Slow Moving Trains ....................................................................................................................... 6 
Negligence ...................................................................................................................................... 7 
Yard Signaling ................................................................................................................................ 8 
Long Trains..................................................................................................................................... 8 
Recommendations........................................................................................................................... 9 

Levers.......................................................................................................................................... 9 
Incentives .................................................................................................................................. 10 

Appendix A - Federal Rulemaking on Train Whistles ................................................................. 11 
Appendix A - Federal Rulemaking on Train Whistles ................................................................. 12 
Appendix B - Public Utilities Code Section 7604 ........................................................................ 16 
Appendix C - Letter from CPUC.................................................................................................. 17 
Appendix D - Richmond/BNSF Agreement ................................................................................. 19 
Appendix E - Letter from City of Richmond to BNSF................................................................. 23 

 
 
 



 
Introduction 
 
Conflicts between railroad operations and people who live and work in Richmond have existed 
for decades. The intensity of these conflicts waxes and wanes depending on two factors: (1) the 
changing operational demands of the railroad companies, which are a function of their customers 
and the economy in general, and (2) the level of concern that the railroad companies have for 
respecting the needs of others.  
 
In the 1999 Application for Order ranting Variance to General Order No. 135, Assistant City 
Attorney Wayne Nishioka wrote “ Historically, the relationship between the City and the 
Railway [BNSF] co-existing in a community has been one that has worked but has worked only 
to the extent that here has been co-operation and tolerance from both sides.”  
 
In the early 1990’s I chaired a committee appointed by Mayor Corbin called “The Mayor’s Ad 
Hoc Committee on Community Relations with Santa Fe.” The issues addressed included most of 
the same ones existing today: 
 

• Blockage of grade crossings (principally the West Richmond Avenue crossing) 
• Noise (horns and wheels squealing), smoke and light from operations 
• Appearance of real estate owned by the railroad 
• Difficulty in communicating with railroad officials 

 
One other concern, truck traffic between the Richmond yard and the Port of Oakland seems to 
have abated but to have been replaced by a more serious problem – long and slow trains 
traversing south Richmond with the Port of Oakland as a destination. 
 
In the mid-1990’s the Richmond City Attorney’s Office filed several complaints against BNSF 
for blockages in excess of 10 minutes at the West Richmond Avenue grade crossing and 
prevailed in court with $1,000 fines. 
 
In 1999, the City Attorney filed a request for a variance from General Order 135 (blocking of 
grade crossings) with the CPUC to have the maximum grade crossing blockage time at West 
Richmond Avenue reduced from 10 minutes to 5 minutes. The City of Richmond and BNSF 
subsequently settled the matter before it went to the Commission. The settlement agreement is in 
Appendix D. BNSF has failed to comply with the terms of the agreement (see Appendix E). 
 
Currently, the relationship between BNSF and the residents of Richmond may be at an all-time 
low, due to a number of unresolved issues: 
 

• There is reason to believe that BNSF has reneged on their commitment to substantially 
reduce West Richmond Avenue grade crossing blockages after the City of Richmond 
redesigned the Richmond Parkway underpass to allow more lead tracks at the north end 
(BNSF calls it the “east” end) of the yard. This issue was also raised during the CEQA 
review for the BNDF Repair in Place (RIP) facility in the early 1990’s, and a negative 



declaration was ultimately adopted, partially based on the understanding that BNSF 
would abandon the West Richmond Avenue grade crossing. 

• BNSF has reneged on (or, at least, delayed) their commitment to sell the City of 
Richmond a parcel of land across West Richmond Avenue from the Plunge, another 
action indirectly related to the CEQA review of the RIP facility. 

• BNSF believes that the City of Richmond has not vigorously pursued acquiring a right-
of-way  (owned by Chevron) from the west leg of the Richmond Parkway to the BNSF 
yards.  

• BNSF and the City of Richmond continue to litigate over the wigwags, and BNSF has 
said that they will not move on the land sale issue while the wigwag and Chevron issues 
are unresolved. 

 
Train Summit 
 
On June 11, 2003, a “Train Summit” was held at the Marina Bay Interim Richmond City Hall 
with representatives present from the three railroad companies operating in Richmond. The 
principal issues discussed were horns and long trains. Those issues, along with others, are 
included in this report to provide a basis for discussions with a subsequent meeting on July 28, 
2003, with BNSF. 
 
Attendance List from June 11, 2003, Train Summit 

 
Name Organization Telephone 

Mindell Penn Richmond Vice Mayor  
Louis Haggler Marina Bay resident 510/215-9588 
Tom Butt Richmond City Council 510/236-7435 
Paul Schmidt Union Pacific Railroad 510/891-7566 
Wayne Horiuchi Union Pacific Railroad 916/442-2800 
George Elsmore CPUC 415/703-2665 
Don Edmisten CPUC 415/703-1592 
Doug Werner BNSF 817/352-2363 
Ronnie Russell BNSF 209/460-6205 
Irma L. Anderson Richmond Mayor 510/620-6503 
Terry J. Goode Country Club Vista resident 510/222-4510 
John Cockle Richmond Pacific Railroad 510/307-4075 
Nate Murray BNSF 510/231-2603 
John Shurson BNSF 909/386-4470 
Juan Acosta BNSF 916/448-4086 
Linda Thomas Richmond City Attorney’s Office 510/620-6862 
Charlie Hagood Federal Railroad Administration 559/641-7649 
Mike McCoy Richmond Pacific Railroad 510/307-4009 
Jim Cannon Richmond Pacific Railroad 510/307-4020 
John Gioia Contra Costa County Supervisor 510/374-3231 
David Dolberg Trails for Richmond Action 

Committee (TRAC) 
510/685-6405 

Jalene Forbis California Shortline RR 
Association 

530/859-0201 

Wayne Nishioka Richmond Assistant City 
Attorney 

510/620-6509 

 



 
Federal Requirement for Grade Crossing Sound Warning 
 
My understanding is that there is no federal requirement for horn blowing by engines at grade 
crossings, although a rulemaking is in progress. See Appendix A. There is a federal requirement 
for the sound level of the audible warning device on the engine, 96 db at 100 feet. 

 

Quiet Zones 
 
Federal rulemaking is in progress, and the CPUC is monitoring a pilot project in Placentia, but 
presently, there is no context in which Richmond can participate at the present time. This may 
open up in the future. See Appendix A. 

 

California Requirement for Grade Crossing Sound Warning 
 
The CPUC rule is Public Utilities Code Section 7604 (Appendix B). There was a lot of 
discussion at the Train Summit about how Section 7604 is interpreted. Paragraph (a) seems to 
say that a horn (bell, whistle, siren, etc., -- all forms of “audible warning devices”) shall be 
sounded at 1,320 feet (1/4 mile) from a grade crossing and “kept ringing—sounding” at 
“intervals” until the train has crossed the street, road or highway. There is no specific prescribed 
interval. 

There are several exceptions.  

• Exception (1) makes the sounding “at the discretion of the operator of the locomotive 
engine.” The railroad representatives seemed to think this meant sounding the horn any 
time, any place and in any manner the operator desired. I don’t know why it couldn’t also 
be interpreted to mean that a slow moving train with the crossing clearly visible, 
particularly in the daytime, may not have to blow the horn at all – or in a reduced manner.  

 
• Exception (2) says “ When a locomotive engine is engaged in a switching operation or 

comes to a stop at any point within a distance of 1,320 feet from the place at which the 
railroad crosses any street, road, or highway, it shall not be necessary that the bell be rung 
or the whistle, air siren, or air whistle be sounded, until the time and from the place that 
the locomotive begins an uninterrupted movement to and across the place at which the 
railroad crosses the street, road, or highway.” The CPUC representatives said that this 
could be interpreted to allow sounding a horn at a “reasonable shorter distance” when 
train is making slow movements in a yard area – including the slow through trains 
working their way through Marina Bay. 

 
• Exception (3) (A) says “The ringing of the bell or the sounding of the steam whistle, air 

siren, or air whistle is not required when approaching a railroad crossing that has a 
permanently installed audible warning device authorized by the commission that begins 
to sound automatically no less than twenty seconds before an approaching train enters the 
place where the railroad crosses any street, road, or highway, and that keeps sounding 



until the lead locomotive has crossed the street, road, or highway.    (B) The operator of 
the locomotive may ring the bell or sound the steam whistle, air siren, or air whistle at 
crossings equipped as set forth in subparagraph (A).” A railroad representative said that a 
“permanently installed audible warning device” is not a bell, as exists at most crossings 
but is the same type of device required to be mounted on a train engine. Apparently 
there is a California Attorney General opinion on this interpretation, but no one was 
able to provide it. Can we get this? 

 
 
Pattern of Sound Warning 
 
Other than the “intervals” in PUC 7604, there is no regulation governing the specific intervals or 
the sound pattern at grade crossings. All three railroad companies said that their internal policies 
required “two longs, a short, and a long” at grade crossings. Richmond Pacific representatives 
said their standard was “two longs, a short, and a long” at 150 feet from the crossing, but that the 
engine operator had great discretion. BNSF representatives said their standard was “two longs, a 
short, and a long” 4-5 times at intervals within 1,320 feet, but that the engine operator had great 
discretion. Union Pacific said they did not advocate operator discretion because it was more 
difficult to defend than standard operating practice in a lawsuit. 

All three railroad companies argued for increased horn blowing at the discretion of the operator 
when there were people dangerously near or on the tracks or when an operator was suffering 
from a previous bad experience with a train-vehicle or train-person accident. Based on reports 
from Hagler and others, and my own experience, there is no standard horn blowing protocol 
being practiced in south Richmond by any railroad company. 
 
My conclusion is that the railroad companies: 

1. Tend to dwell on exceptional situations to justify unfettered horn blowing. 
2. Do, in fact, have considerable discretion, particularly in the slow speed yard-type 

movements in south Richmond, including long slow trains. 
 
I believe that there is an opportunity to come up with reasonable horn blowing protocols for 
south Richmond, to standardize these procedures and to inform the community what they can 
expect. Although standardization will not reduce the noise, it will eliminate the randomness, 
which is big part of the problem. There also seems to be a serious lack of data and appreciation 
by both the PUC and the FRA regarding the differences in safety concerns between fast moving 
and extremely slow moving trains. There may be an opportunity to impact rule rulemaking at the 
federal level and to initiate changes in the CPUC rules or California legislation to create a 
different set of rules for slow moving trains in urban areas.  

 

Slow Moving Trains 
 

The Federal Railroad Administration’s often cited study on whistle bans and railroad grade 
crossing safety acknowledges that accidents simply do not occur at speeds of less than 10 miles 



per hour. The study indicates that grade crossing accidents claim 600 lives and injure 2,400 
annually: 
 

Accident data indicates that the train speed in 87 percent 
of crossing accidents is less than 50 miles per hour, and evenly 
distributed between 10 and 50 miles per hour.1 

 
The study emphasizes the distance it takes for a fast-moving train to stop and the severity of 
accidents due to the comparatively large mass of a moving train. At high speeds, this is clearly a 
factor. At low speeds, the differences dissipate. 
 
Additionally, the number of fatalities in train-vehicle crashes is only one percent of the total 
number of vehicle crash fatalities in the U.S. every year, and “more than fifty percent of 
highway-rail collisions occur at crossings equipped with active warning devices.”2  Half of the 
accidents are occurring despite all the bells and whistles, which means that driver stupidity, 
ignorance or inebriation was probably the major factor. The U.S. system of streets, roads, and 
even most highways is designed around the premise that stop signs, traffic signals, and even 
simple rules like “ the driver on the right at an intersection has the right of way,” are deemed 
sufficient to avoid crashes between vehicles traveling at right angles to one another – even at 
relatively high speeds. This system also includes urban light rail where relatively heavy rail 
vehicles routinely travel along city streets and cross intersections guarded by no more than traffic 
signals. And loud and persistent honking of horns at intersections is not considered necessary to 
draw a driver’s attention to the fact that there may be a vehicle coming from another direction. 
 
Despite the fact that some 42,000 Americans perish in automobile accidents each year, this 
system of traffic control is considered acceptable. Statistically, a driver is almost 100 times more 
likely to be killed in a non-train accident than in a train accident.  
 
The obsession of railroads and railroad advocates, such as the Federal Railroad Administration, 
with elaborate grade crossing protection and whistle blowing for trains moving at low speeds is 
simply not rational, and the need for this level of safety measures is not supported by any 
statistical data. 
 
Negligence 
 
The  California form of Jury Instructions  (JURY INSTRUCTION 6.45 - DUTY OF 
RAILROAD COMPANY AT CROSSINGS) for negligence is: 
 

It is the duty of a railroad company to exercise reasonable care at public highway crossings to 
warn and to avoid injury to persons traveling upon the highway and crossing the railroad tracks. 

                                                 
1 Nationwide Study of Train Whistle Bans, U.S. Department of Transportation Federal Railroad Administration 
(Washington, DC, 1995) 2 
2 ibid. 



The amount of caution required of the railroad company in the exercise of reasonable care must be 
commensurate with the hazards and dangers which are apparent to it or should be apparent to a 
reasonably prudent person under circumstances similar to those shown by the evidence.  

 

Yard Signaling 
 
One source of horn sounding is yard movements. Apparently, the railroads use horns to signal a 
reverse move by a switching operation as a safety measure. This is not a legal requirement; it 
results from solely from the railroads’ internal procedures. While this may be historically 
effective, there are certainly other ways to accomplish it. Trucks use beepers to signal reverse 
movements, which are far quieter than train horns. In a letter dated June 19, 2003, from Richard 
Clark, Director, Consumer Protection and Safety Division, California Public Utilities 
Commission, to Louis Hagler (Appendix C), Director Clark stated: “…staff has asked both 
carriers [BNSF and Richmond Pacific] to evaluate the use of two-way communications as an 
alternative to whistle signals, when appropriate. This may alleviate some of the whistle sounds 
now coming from routine switching operations at the 23rd Street Yard.” 

 
Long Trains 
 
During the 1970’s and 1980’s, the amount of rail-use related industry throughout Richmond 
declined substantially.  
 
In 1974, ATSF (now BNSF) abandoned its line connecting Richmond to Oakland, and the right-
of-way reverted to various cities and became the Ohlone Greenway and the Richmond 
Greenway. After abandoning the route, BNSF served its shippers in Oakland via shared trackage 
rights on the SP (now UP) and truck transport of containers between Richmond and Oakland.  
 
In  1989, only a few significant users remained, and a study in conjunction with the Knox 
Freeway Cutting Boulevard Specific Plan by Neal Owen concluded that the need for and the use 
of the south Richmond switching yards and trackage was driven mainly by south Richmond 
customers, such as Levin Terminals and LMC Metals.3 
 
In 2002, what had been a stable situation changed drastically. At the Railroad Summit, BNSF 
representatives explained that the long trains are entire units from the east that are routed through 
Richmond to the Port of Oakland. There are currently 5 round trips per day, resulting in 10 
crossings, and that the frequency will be growing. They were unwilling to consider any change, 
such as scheduling or breaking up trains to reduce the impact. They said that they have made 
track improvements to increase the speed, but because of track geometry, the maximum speed is 
limited and may not be even 10 mph in some areas. They said that a 6,000-foot train will clear a 
crossing in 8 minutes. However, after the meeting on June 11, I recorded a train blocking the 
Marina Bay Parkway crossing from 5:13 PM to 5:24 PM, a total of 11 minutes. The delay was 
even longer for cars, as it took over a minute after the train to clear the crossing for the last 

                                                 
3 Neal Owen, Knox Freeway/Cutting Boulevard Specific Plan, Railroad Operations Feasibility Study (Walnut 
`Creek: Wilber Smith Associates, May 1989) 



automobile to cross, due to the backup. Reports continue to come in of trains that block crossings 
substantially in excess of ten minutes. 
 
BNSF said the only solution is a grade separation and noted that the railroad would make a 10% 
match of the cost. They intimated that the City was foolish to develop and promote Marina Bay 
without first constructing a grade separation. In response, however, it was noted that at the time 
the talk was of limited local use of the trackage rather than intensified use, particularly by long 
trains. 
 
John Gioia brought up the issue of trackage rights and noted that if the long trains could be 
shifted to the Union Pacific main line, there would be a reduction in use of the south Richmond 
trackage. Both BNSF and Union Pacific representatives committed (to the extent of their 
authority – which is limited) to enter into negotiations for shared trackage. Gioia said that the 
Surface Transportation Board could order trackage rights, which would seem to be an avenue to 
research further and perhaps pursue. There is another development in the planning stage near the 
Marina Bay Parkway crossing that may interfere with a future grade separation. It would also 
seem to be good idea for the City of Richmond to do a schematic design and cost estimate for a 
grade separation. Perhaps some combination of public financing and an assessment district 
should be considered to construct a grade separation. 

 

Recommendations 
 
For the July 28, 2003, meeting with BNSF, I believe we should prepare by assessing what 
leverage and incentives we can use to achieve the City of Richmond’s goals. These are as 
follows: 
 
Levers 
 

1. Vigorously enforce the remedies for grade crossing violations in the Settlement 
Agreement. Prosecute every reported violation. 

2. Publicize BNSF’s failure to honor the Agreement. 
3. Since BNSF is not complying with the Settlement Agreement, consider terminating the 

Settlement Agreement and relying solely on prosecution to bring BNSF into 
conformance.  

4. Go back to the CPUC and reinstate the variance application for a 5-minute maximum 
crossing blockage. 

5. Consider litigation against BNSF for failing to implement yard configurations that 
resulted in abandonment or substantially reduced use of the West Richmond Avenue 
Grade crossing. 

6. Vigorously enforce nuisance and abatement ordinances with respect to BNSF property, 
such as weed abatement, vacant property maintenance. This will cause BNSF to spend 
substantial sums on maintenance, which they should be doing anyway. 

7. Initiate a campaign at the CPUC, California Legislature and Congress to make statutory 
and rule changes to eliminate some of the more egregious behavior by railroads in urban 
areas. 



 
Incentives 
 

1. Continue to negotiate with Chevron for Parkway access. If negotiations stall, initiate 
condemnation. I have recently discussed this with Dean O’Hair and Gary Fisher, and they 
promised to review Chevron’s previous thinking on the matter. 

This is the access BNSF 
wants from the Parkway. 

There is an existing traffic 
signal at this intersection 



 
 

This is the parcel across West Richmond 
Avenue from the Plunge where the City 

of Richmond plans to relocate the 
“Trainmaster Building.” 

The Plunge 

West Richmond Avenue 
grade crossing and wigwags 



Appendix A - Federal Rulemaking on Train Whistles 

The sounding of locomotive horns or whistles as trains approach highway-rail grade crossings 
has been used as a safety precaution by railroads since the late 1800’s. “Whistle bans” have been 
established in some locations by local ordinance or through agreements with particular railroads. 
Unfortunately, the silencing of locomotive horns greatly increases the safety hazard to vehicles at 
grade crossings. 

In 1994, Congress passed legislation that required FRA to issue regulations mandating the use of 
train horns at public grade crossings, with several exceptions. One exception allows communities 
to implement “supplementary safety measures” at grade crossings to compensate for train horn 
or whistle blowing. In 1995, FRA released a report on the national impacts of local whistle 
bans (updated in 2000) (see http://www.fra.dot.gov/pdf/nationwidestudy_dup.pdf) and 
conducted an extensive program of public outreach to make communities aware of the 
forthcoming rulemaking. FRA also sought information on supplementary safety measures that 
would support creating quiet zones in communities that were sensitive to train horn noise. FRA 
contacted more than 160 jurisdictions known to have whistle bans in place, and addressed 
forums comprised of State and local officials and community groups. 

In January 2000, FRA published a Notice of Proposed Rulemaking (NPRM) on the use of 
locomotive horns. Written comments were received through May of that year, and FRA held 12 
public hearings and a technical conference to receive oral comments. Almost 3,000 comments 
were received and reviewed by FRA for the NPRM and an accompanying draft environmental 
impact statement. 
 
View Other Train Horn Rulemaking Documentation FRA is currently preparing a final rule. 

Excerpts from Federal Rule Making Drafts 

In drafting this proposed rule, FRA has attempted to reconcile Congress’ two, somewhat 
conflicting, directives. The first directive, which is unambiguous, is that “The Secretary of 
Transportation shall prescribe regulations requiring that a locomotive horn shall be sounded  
while each train is approaching and entering upon each public highway- rail grade crossing.” 
This directive does not allow any discretion as to issuance of the regulation requiring the 
sounding of horns. The Secretary, and by delegation, the Federal Railroad Administrator, must 
require that horns are sounded at every public grade crossing. The second directive, however, is 
entirely discretionary. The Secretary  “may” exempt from the requirement to sound the 
locomotive horn certain categories of rail operations or categories of crossings. While exceptions 
may be crafted, they are not required. This proposed rule, which does contain provisions for such 
exceptions, is essentially a  rule which reduces the impact of the Congressional locomotive horn  
mandate. It provides communities with the ability to reduce the impact of locomotive horns 
within their jurisdictions.      
 
The basis of this proposed rule is the determination by Congress that locomotive horns provide a 
measure of safety at highway-rail grade crossings beyond that provided by the conventional 
stationary grade crossing warning systems of crossing gates and flashing lights. Because of the 



added safety benefits afforded by locomotive horns, they must be sounded unless an effective 
substitute is provided. The proposed rule is crafted to detail when and how locomotive horns 
must be sounded. For the first time, FRA proposes limits to the sound level of locomotive horns 
to provide some relief to the surrounding population while still ensuring that the sound level is 
high enough to provide the required warning to the motorist.      
 
The rule requires that horns be sounded at every public highway- rail crossing. FRA has 
provided an exception to this requirement for crossings within a designated “quiet zone.” If all 
crossings within that zone are equipped with approved supplementary safety measures in 
addition to conventional gates and flashing lights, locomotive horns will not need to be sounded 
(subject to the rule requirements). The rule further provides that if a community wishes to 
establish a quiet zone, but it cannot, for some reason, fully comply with the rule’s requirements 
for supplementary safety measures at every crossing within the zone, it may apply to the FRA 
with its proposed program of safety measures. FRA will evaluate the community proposal to 
determine if the safety measures will compensate for the lack of a locomotive horn. 
 
Finally, the rule provides a very limited exception to the requirement that supplementary or 
alternative safety measures must be in place if locomotive horns are to be silenced. “Locomotive 
horn” means a locomotive air horn, steam whistle, or similar audible warning device mounted on 
a locomotive or control cab car. The terms “locomotive horn”, “train whistle”, “locomotive 
whistle”, and “train horn” are used interchangeably in the railroad industry. Specifications 
concerning audible warning devices on locomotives other than steam locomotives are contained 
in 49 CFR 229.129. Sec. 229.129 Audible warning device.  
   

(a) Each lead locomotive shall be provided with an audible warning device that produces a 
minimum sound level of 96dB(A) and a maximum sound level of [Option 1--104 dB(A); 
Option 2--111 dB(A)] at 100 feet forward of the locomotive in its direction of travel. The 
sound level of the device as measured 100 feet from the locomotive to the right and left 
of the center of the locomotive shall not exceed the permissible value measured at 100 
feet forward of the locomotive. The device shall be arranged so that it can be 
conveniently operated from the engineer’s normal position in the cab.    

(b) Measurement of the sound level shall be made using a sound level meter conforming, at a 
minimum, to the requirements of ANSI S1.4-1971, Type 2, and set to an A-weighted 
slow response. While the locomotive is on level tangent track, the microphone shall be 
positioned 4 feet above the ground at the center line of the track, and shall be oriented 
with respect to the sound source in accordance with the manufacturer’s 
recommendations. Measurements verifying compliance shall be taken only while the 
ambient temperature is in the range between 36 and 95 degrees Fahrenheit and the 
relative humidity is in the range between 20 and 90 percent. The test site shall be free of 
reflective structures (including buildings, natural barriers, and other rolling stock) within 
a 200 foot radius of the horn system.   Issued in Washington, D.C. on December 16, 
1999. Jolene M. Molitoris, Federal Railroad Administrator. [FR Doc. 00-4 Filed 1-12-00; 
8:45 am]  

 
BILLING CODE 4910-06-P Subpart B—Use of Locomotive Horns Section 222.21 When To 
Use Locomotive Horns   Paragraph (a) of this section would require that, except as provided 



elsewhere in this part, a locomotive horn on the lead locomotive of a train, or the lead 
locomotive of a consist of locomotives, or on an individual locomotive must be sounded when 
the locomotive or lead car is approaching and passes through each public highway-rail crossing. 
The locomotive horn must be sounded with a series of two long, one short, and one long horn 
blasts to signify the locomotive’s approach to a crossing. FRA is adopting the industry standard 
as the required indicator of the approach of a locomotive to a crossing. This paragraph also 
requires that the horn be blown at the location required in paragraph (b) and that the horn 
warning be repeated or prolonged until the locomotive or train occupies the crossing.   The 
remaining paragraphs of this section address the specific location at which the sounding of the 
locomotive horn should be initiated. Establishment of this point is important both to provide 
adequate warning to the motorist and also to not unnecessarily impose the loud locomotive horn 
noise upon the surrounding community.    
 
In drafting paragraph (b), FRA has attempted to address the fact that various states have long 
established requirements governing the location at which the horn must be sounded. Although 
those requirements would be preempted by this rule, rather than require immediate wholesale 
changes of whistle boards and timetable instructions, FRA is not proposing to immediately 
change the practical effects of present state requirements, if any. However, if a railroad changes 
the maximum authorized track speed on a line of railroad approaching a grade crossing, the 
location where the locomotive engineer is required to sound the horn (as indicated by whistle 
board or other method) must then be adjusted to reflect the change. The adjustment at that time 
would be made irrespective of conflicting state law.    
 
This paragraph further establishes (within the ¼ mile limitation contained in paragraph (e)) the 
location at which the locomotive horn should be sounded. If using whistle boards, the railroad 
must place them at a distance from the crossing equal to the distance traveled by a train in 20 
seconds while operating at the maximum speed allowed for any train operating on the track in 
that direction of movement. Because a fixed location for sounding of a horn results in differing 
periods of warning depending on the speed of the train or locomotive, the location of a whistle 
board must therefore be dependent on the fastest train operating over that track. If a railroad 
decreases the maximum authorized speed of trains operating over a crossing, the whistle board 
must be moved closer to the crossing in order to provide 20 seconds of warning. Conversely, if 
the maximum authorized speed is increased, then the whistle board must be placed farther from 
the crossing to maintain the 20 second warning time.    
 
Paragraph (b) further provides that if the railroad uses methods or systems other than whistle 
boards to indicate when the horn should be sounded (such as positive train control systems), that 
system should ensure that the horn is sounded not less than 20, nor more than 24 seconds before 
the locomotive enters the grade crossing.   Paragraph (c) addresses the situation in which a state 
does not have on the effective date of this rule, a specific requirement for placement of whistle 
boards or specific distance requirements for the sounding of a horn. In that case, a railroad must 
take the same actions as are required when it adjusts maximum authorized speed in paragraph (b) 
above; if using whistle boards, the railroad must (within the ¼ mile limitation contained in 
paragraph (e)) place them at a distance from the crossing equal to the distance traveled by a train 
in 20 seconds while operating at the maximum speed allowed for any train operating on the track 
in that direction of movement. If the railroad uses methods or systems other than whistle boards 



to indicate when the horn should be sounded (such as positive train control systems), that system 
should ensure that the horn is sounded not less than 20 seconds, nor more than 24 seconds before 
the locomotive enters the grade crossing.  
 
These provisions, together with the definition of “positive train control” are based on the long 
held assumption that sounding the locomotive horn for 20 seconds before entering the grade 
crossing provides the optimum length of warning. Recent research, however, tends to indicate 
that 15 seconds of advance warning may be sufficient, especially where active warning systems 
are in place at the crossing. FRA requests comments on the proper length of time and under what 
circumstances locomotive horns should be sounded.    
 
Paragraph (d) provides that each railroad, irrespective of state law to the contrary, must promptly 
adjust the location of each whistle board to reflect changes in maximum authorized track speeds, 
except where all trains operating over that crossing are equipped to be responsive to a positive 
train control system. This paragraph mandates that if a railroad decreases the maximum 
authorized speed of trains operating over a crossing, the whistle board must be moved closer to 
the crossing. Conversely, if the maximum authorized speed is increased, then the whistle board 
must be placed farther from the crossing. Railroads must ensure that whistle boards are placed at 
a distance from each crossing equal to the distance traveled by a train in 20 seconds while 
operating at the maximum speed allowed for any train operating in that direction of movement.   
 
Paragraph (e) establishes a maximum distance of ¼ mile before a crossing, over which a train 
horn may be sounded, regardless of train speed. Sound diminishes at a rate of approximately 
7.5dB(A) for each doubling of distance. Thus, a locomotive horn registering 100dB(A) at 100 
feet in front of the locomotive will have diminished to roughly 75 dB(A) at ¼ mile (1,320 feet) 
in front of the locomotive. That distance is likely near the outer margin of utility in terms of 
alerting the motorist to oncoming trains at that particular crossing.   
 



Appendix B - Public Utilities Code Section 7604 
 

7604. (a) A bell, of at least 20 pounds weight or of equivalent sound-producing capability, shall 
be placed on each locomotive engine, and shall be rung at a distance of at least 1,320 feet from 
the place where the railroad crosses any street, road, or highway, and be kept ringing until it has 
crossed the street, road, or highway; or a steam whistle, air siren, or an air whistle shall be 
attached, and be sounded at the like distance, and be kept sounding at intervals until it has 
crossed the street, road, or highway, except as follows: 
(1) In a city, the ringing of the bell or the sounding of the steam whistle, air siren, or air whistle 
shall be at the discretion of the operator of the locomotive engine. 
(2) When a locomotive engine is engaged in a switching operation or comes to a stop at any 
point within a distance of 1,320 feet from the place at which the railroad crosses any street, road, 
or highway, it shall not be necessary that the bell be rung or the whistle, air siren, or air whistle 
be sounded, until the time and from the place that the locomotive begins an uninterrupted 
movement to and across the place at which the railroad crosses the street, road, or highway.  
(3) (A) The ringing of the bell or the sounding of the steam whistle, air siren, or air whistle is not 
required when approaching a railroad crossing that has a permanently installed audible warning 
device authorized by the commission that begins to sound automatically no less than twenty 
seconds before an approaching train enters the place where the railroad crosses any street, road, 
or highway, and that keeps sounding until the lead locomotive has crossed the street, road, or 
highway. 
(B) The operator of the locomotive may ring the bell or sound the steam whistle, air siren, or air 
whistle at crossings equipped as set forth in subparagraph (A). 
(b) Any railroad corporation violating this section shall be subject to a penalty of one hundred 
dollars ($100) for every violation. The penalty may be recovered in an action prosecuted by the 
district attorney of the proper county, for the use of the state.  The corporation is also liable for 
all damages sustained by any person, and caused by its locomotives, train, or cars, when the 
provisions of this section are not complied with. 



Appendix C - Letter from CPUC 
 



 



Appendix D - Richmond/BNSF Agreement 
 
 
 

AGREEMENT 
 

BETWEEN THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY 
 

AND 
 

CITY OF RICHMOND, CALIFORNIA 
 
 
 

Pursuant to this Agreement, The Burlington Northern and Santa Fe Railway Company 
(“Railway”) and the City of Richmond, California (“City”), hereby agree as follows: 
 

1.  Railway will construct a second lead track on the north end of its Richmond Yard. 
Such construction shall be completed for use no later than October 1, 1999. 
 

2.  Railway shall limit its occupancy of the Richmond Avenue crossing to activities 
required by business necessity. 
 

3.  Railway shall not occupy Richmond Avenue during the period from 11:30 a.m. to 
1:00 p.m. each day and from 5:00 p.m. to 6:00 p.m. each day, except for emergencies. 
 

4.  Railway shall make its best effort and extend its fullest cooperation to the City to 
move the truck entrance at the Richmond Yard from its current location at the east side of the 
Yard to the west side of the Yard in order to eliminate the additional time taken while occupying 
Richmond Avenue to allow trucks to go from the east side to the west side where loading 
activities occur. 
 

5.   Railway shall monitor its switching activities in the area of the Richmond Avenue 
crossing on a regular and continuous basis.  Railway has installed and placed in operation a 
crossing monitoring device at the Richmond Avenue crossing and the data generated from said 
device will be made available to the Richmond City Attorney’s office for inspection and copying 
upon request.  If said crossing is occupied for more than ten minutes based on the data generated, 
Railway will take the appropriate action, if any, and report the matter to Railway’s counsel. 
 

6.  Railway shall undertake an ongoing program of educating its employees about the 
regulations controlling blockages of crossings.  Railway has notified and will continue to notify 
all Richmond crews about the importance of complying with said regulations.  A copy of each 
notice and the date it was issued will be sent to the Richmond City Attorney’s office upon 
request.   
 
Additionally, the Railway shall: 



 
A.  Post a notice in the employees’ ready room that  employees must comply with 

said regulations and that failure to comply may subject the offending employee to disciplinary 
action. 

B.  Give the same notice to all employees at least twice a year, at least once in 
March and once in September of each year.  
 

C.   Give the same notice to each employee at the time he or she is newly assigned 
to duties at the Richmond Yard.  A record that each such employee received a copy of the notice 
on the date of assignment will be maintained in the main office at the Richmond Yard. 
 

7.  Railway shall erect a free-standing, metal sign reading “If crossing blocked for over 
10 minutes, call 1(800) 832-5452, ext #3" on the driver’s side of the roadway going in both 
directions; the sign shall be no smaller than 24" wide and 36" high and readable at night.  Any 
modifications to the above specifications must be approved by the City Attorney’s office, which 
approval shall not unreasonably be withheld.  
 

8.  All complaints received by Railway through the above listed phone numbers must be 
reported to Railway’s counsel no later than 72 hours after receipt of the complaint. Regarding all 
complaints received directly by the Railway, Railway’s counsel will send the following 
information, to the extent available, to the Richmond City Attorney’s office: The names of all 
complainants, the dates of their complaints, the dispositions, and copies of the letters from the 
Railway to the complainants explaining the action taken.  
 

9. The City shall report complaints from citizens to Railway’s counsel within one week 
of receiving the complaint. Regarding all complaints received by the Railway from the City, 
Railway’s counsel will inform the Richmond City Attorney’s office of the disposition of the 
complaint. 

10.  If it is alleged by the City that the Railway has occupied the Richmond Avenue 
crossing in violation of PUC General Order No. 135, then the parties shall exchange and discuss 
the evidence.  If the parties agree that one or more violations have occurred, the Railway shall 
pay to the City the sum of $750 for each violation. If the parties do not agree that one or more 
violations have occurred, the parties may agree to go to mediation, but if the parties do not agree 
to mediation, the City may file criminal charges against the Railway for one or more alleged 
violations of General Order No. 135 in accordance with Section 2110 of the California Public 
Utilities Code.  In such event either party may terminate this Agreement after providing thirty 
days prior written notice to the other party. 

 
    11.  The City’s remedies for a breach of this Agreement by Railway shall be limited to 

those remedies enumerated in paragraph 10 above. 
 
This Agreement commences on the date written hereunder and terminates on November 

1, 2008, unless earlier terminated pursuant to paragraph 10.  
 
Dated: August 18, 1999 
 



 
 
Jeffrey B. Wright       Isiah Turner 
THE BURLINGTON NORTHERN                   CITY OF RICHMOND 
AND SANTA FE RAILWAY 
COMPANY 

 
Re: Prevention of railroad blockings 
 
Dear Mr. Ballantyne: 
 

I am in receipt of your letter to me dated August 3, 1998, in which you described the 
steps the railroad was willing to take to help prevent the blocking of railroad crossings for over 
ten minutes.  I am enclosing a letter agreement which reiterates those steps but adds specifics for 
greater clarity.  Without the specifics, I believe the responsibilities accepted by the railroad will 
become blurred over time and eventually ineffective. 
 

I made one significant change to the committments made in your letter: I added the 
erection of the signs we discussed.  Although your letter only referred to considering the 
feasibility of posting, I believe the signs are a major component of the feedback system to which 
your monitoring device is geared.  It informs the community of your good will and provides a 
monitoring channel for the citizens.  Since your letter made no reference to phones at the 
crossings, I have not included phones to accompany the signs. 
 

I have put the letter agreement more in its current form rather than in a letter form 
because I want the document to have a more formal tone.  I really want to see the above steps 
institutionalized by the railroad in hopes of achieving a long term effect.  I have provided an 
escape clause for your client by making the agreement terminable at will. 
 



If the proposed letter agreement is satisfactory, please sign it or have it signed and 
returned to me.  If you wish to make any changes on the specifics or on the sign provision 
of the proposed letter agreement, please fax me the changes or call me to discuss them.  
Since your letter made no reference to prohibiting switching during certain peak hours, I 
have not included such a prohibition at this time. 
 

Please keep me informed on any conclusions reached on the railroad’s plan to 
switch at the north end and the use of train air horns during nighttime hours.   
 
 

I look forward to your response. 
 
 
                              Best regards, 
 
 
 
                              Wayne S. Nishioka 
                              Assistant City Attorney 



Appendix E - Letter from City of Richmond to BNSF 
 

Office of the City Attorney 
CITY OF RICHMOND 

City Hall  
1401 Marina Way South, Post Office Box 4046 

Richmond, California 94804 
(510)620-6509    FAX (510)620-6518 

 
MALCOLM HUNTER 

City Attorney 

April 25, 2003 
 
 
 
Mr. R. Curtis Ballantyne 
Hill, Farrer & Burrill LLP 
One California Plaza, 37th Floor 
300 South Grand Avenue 
Los Angeles, CA 90071-3147 
 
Dear Mr. Ballantyne, 

I am writing to you because the blockage problem at the Richmond Ave. Crossing and 
the interaction with BNSF staff at the location has intensified.  Rather than the BNSF 
employees being educated about citizen concern over the blockage of the intersection and 
hopefully becoming more understanding, they seem to have become more confrontational 
and taunting toward people. 

On Thursday April 17, 2003, the Crossing was blocked by a switching train for at least 15 
minutes, from 4:55 p.m. to 5:10 p.m. (in violation of Paragraph 3 of our Agreement).  
While waiting, the citizen called the phone number posted on the sign and the individual 
answering the phone told her that the phone number for the switching station was no 
longer in service. 

On Thursday, April 24, 2003, Councilman Butt was having lunch in the Point when he 
observed that the Crossing was blocked prior to 1:00 p.m. (in violation of Paragraph 3  of 
our Agreement) and continued in excess of ten minutes.  He saw at least one pedestrian 
crawl through the train to get to the other side.  Mr. Butt called the phone number on the 
posted sign and found that there was no extension 3.  He called another number and 
spoke to someone at the Richmond Yard who told him that they could block the crossing 
in excess of 10 minutes as long as they weren’t stopped for 10 minutes and advised Mr. 
Butt to go read Rule 135.  Another citizen witnessed this same blockage and was video 
taping when the driver of a BNSF security truck stared at the citizen and took a picture of 
the citizen stating “You got mine, now I’ll get yours”.   However, while the train was 
switching, the security driver failed to notice that no fewer than three people had climbed 
over the cars to get to the other side. 



In order to help the City assess the current situation, I am requesting the following 
information: 

1. Notices issued to the BNSF Richmond crews and the dates they were issued, 
including the notices given to each employee at the time he or she was newly 
assigned to duties at the Richmond Yard.  (Paragraph 6 of the Agreement). 

2. Data generated from the crossing monitoring device placed in operation at the 
Crossing.  We can arrange a mutually agreed upon date when I can inspect the 
data at the Yard.  (Paragraph 5 of the Agreement). 

3. Information received pursuant to Paragraph 8 of the Agreement concerning 
complaints received by BNSF through the phone number on the posted sign.  
If the phone number has not been working, what monitoring system is used to 
check whether the phone is operating correctly, how long it was inoperative, 
and when the phone became operative. 

 
I will take this opportunity to ask that BNSF replace the metal sign, which has been 
missing for a long time.  The new sign and the existing  sign need to be oriented so they 
can be read from the street at night. 

Once the City has had a chance to review the above information, it can more effectively 
work with BNSF in designing steps to not only stop the excessive blocking but to head 
off any future “bad feelings” between the BNSF operational staff and members of the 
public. 

I look forward to receipt of the above information as soon as possible and I am available 
to you to discuss the matter. 

Sincerely, 
 
 
 

Wayne S. Nishioka 
Assistant City Attorney  
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