Exhibit A
Application of CEQA, Design Review and other Richmond Municipal Code Requirements to the Proposed Auto Warehousing Lease at Former Shipyard 3

The proposed Auto Warehousing lease is a “discretionary” project, as defined by CEQA, because it requires deliberation and discretionary action by the City Council and obligates the City to make specific capital improvements. Note the following definitions from the CEQA Guidelines:

15351. Applicant

 "Applicant" means a person who proposes to carry out a project which needs a lease, permit, license, certificate, or other entitlement for use or financial assistance from one or more public agencies when that person applies for the governmental approval or assistance.

 

Note: Authority cited: Sections 21083 and 21087, Public Resources Code; Reference: Section 21065, Public Resources Code.

 

Discussion: This section defines a term used frequently in the Guidelines to refer to a person who applies to a public agency for a lease, permit, license, certificate, or other entitlement in the Guidelines apply only to applicants and not to governmental agencies that carry out projects directly.

 

15352. Approval

 (a) "Approval" means the decision by a public agency which commits the agency to a definite course of action in regard to a project intended to be carried out by any person. The exact date of approval of any project is a matter determined by each public agency according to its rules, regulations, and ordinances. Legislative action in regard to a project often constitutes approval.

 

(b) With private projects, approval occurs upon the earliest commitment to issue or the issuance by the public agency of a discretionary contract, grant, subsidy, loan, or other form of financial assistance, lease, permit, license, certificate, or other entitlement for use of the project.

 

Note: Authority cited: Sections 21083 and 21087, Public Resources Code; Reference: Sections 21061 and 21065, Public Resources Code.

 

Discussion: The term "approval" needs definition because the term is critical to the CEQA process. A public agency must comply with CEQA when the agency proposes to approve some kind of project. The statute does not define the term, and it is often difficult to identify the time when the project is approved. This section spells out criteria for determining when the approval occurs.

15357. Discretionary Project

 "Discretionary project" means a project which requires the exercise of judgment or deliberation when the public agency or body decides to approve or disapprove a particular activity, as distinguished from situations where the public agency or body merely has to determine whether there has been conformity with applicable statutes, ordinances, or regulations. A timber harvesting plan submitted to the State Forester for approval under the requirements of the Z'berg-Nejedly Forest Practice Act of 1973 (Pub. Res. Code Sections 4511 et seq.) constitutes a discretionary project within the meaning of the California Environmental Quality Act. Section 21065(c).

 

Note: Authority cited: Sections 21083 and 21087, Public Resources Code; Reference: Section 21080(a), Public Resources Code; Johnson v. State of California, (1968) 69 Cal. 2d 782; People v. Department of Housing and Community Development, (1975) 45 Cal. App. 3d 185; Day v. City of Glendale, (1975) 51 Cal. App. 3d 817; N.R.D.C. v. Arcata National Corp., (1976) 59 Cal. App. 3d 959.

 

Discussion: A definition of the term "discretionary project" is essential for defining the scope of activities subject to CEQA. The Act provides that it applies to discretionary projects, but the Act does not define the term. The definition offered here is taken from the State Supreme Court decision in Johnson v. State of California, a 1968 decision. The definition in this section has been approved in a number of court decisions since that time. Several of these decisions are cited in the note. See also discussion for Section 15268.

Because it is a discretionary project, it will require an initial study to determine if there are any significant environmental effects. 
Shipyard 3 is listed on the National Register of Historic Places and is a California Historic Landmark; therefore it is also included in the California Historical Register, and it is deemed a cultural resource under CEQA. A significant impact occurs when (see CEQA Guidelines 15064.5):

(2) The significance of an historical resource is materially impaired when a project:

 

(A) Demolishes or materially alters in an adverse manner those physical characteristics of an historical resource that convey its historical significance and that justify its inclusion in, or eligibility for, inclusion in the California Register of Historical Resources; or 

 

(B) Demolishes or materially alters in an adverse manner those physical characteristics that account for its inclusion in a local register of historical resources pursuant to section 5020.1(k) of the Public Resources Code or its identification in an historical resources survey meeting the requirements of section 5024.1(g) of the Public Resources Code, unless the public agency reviewing the effects of the project establishes by a preponderance of evidence that the resource is not historically or culturally significant; or

 

(C) Demolishes or materially alters in an adverse manner those physical characteristics of a historical resource that convey its historical significance and that justify its eligibility for inclusion in the California Register of Historical Resources as determined by a lead agency for purposes of CEQA.

 

(3) Generally, a project that follows the Secretary of the Interior's Standards for the Treatment of Historic Properties with Guidelines for Preserving, Rehabilitating, Restoring, and Reconstructing Historic Buildings or the Secretary of the Interior's Standards for Rehabilitation and Guidelines for Rehabilitating Historic Buildings (1995), Weeks and Grimmer, shall be considered as mitigated to a level of less than a significant impact on the historical resource.

 

(4) A lead agency shall identify potentially feasible measures to mitigate significant adverse changes in the significance of an historical resource. The lead agency shall ensure that any adopted measures to mitigate or avoid significant adverse changes are fully enforceable through permit conditions, agreements, or other measures.

In addition to the potential impact on historical resources, there are indications that proposed lighting and increased truck and train traffic may have to be evaluated. Regarding lighting, RMC 15.04.840.040 states:

Lighting and Glare Standards. All lighting, reflective surfaces or any other sources of illumination shall be utilized in a manner which produces no glare on public streets or on any other parcel. Lights shall be shielded at lot lines so as not to be directly visible from an adjoining residential district.
Note that Seacliff Estates, Brickyard Landing and Brickyard Cove are all residential areas that could be adversely affected by the proposed lighting.
Because new buildings, such as a car wash, are proposed, Under RMC 15.04.930.020.A and C.6, any new construction less than 1,000 SF will have to undergo Design Review:

A. The Design Review Board shall review and/or approve, as the case may be, the design of exterior construction or modifications for which a building permit, zoning permit, certificate, or discretionary planning approval is required …

6. Industrial additions or improvements of less than 1,000 S.F. to building or site surfaces, not abutting residentially zoned property or civic uses or semi-public uses including, without limitation, churches, schools, parks, and the Bay Trail. Replacement or reconstruction of existing equipment and appurtenant facilities where the new equipment and facilities are similar in size, design and appearance to the equipment or facility replaced.

Under RMC 15.04.930.020.D, any exterior work on one of the historic buildings will require design review:

D. Any exterior development of a structure or specific site feature listed on the National Register of Historic Places or the California Register, identified as a contributing structure to a historic district, identified in other state or county historic registries, or as determined by a qualified architectural historian or State or Federal Historic Preservation Organization as having significant historic contribution to an area shall not be exempt.

The standard of review for the Design Review Board is set forth in RMC 6.06. Exterior maintenance and repair is exempt under certain circumstances:

6.06.075 Ordinary maintenance and repair. Nothing in this chapter shall be construed to prevent the ordinary maintenance or repair of any exterior feature of any property covered by this chapter, so long as such maintenance or repair does not involve a change in exterior design, material, or appearance, or a technique that is contrary to the Secretary of the Interior Standards for Rehabilitation.
If, however, it is proposed to alter or replace a significant historic component of one of the historic buildings, such a decision would be subject to the Secretary of the Interior’s Standards.
CEQA allows a categorical exemption for work that conforms to the Secretary of the Interior’s Standards, but such a decision can only be made after a qualified historic preservation architect or architectural historian has determined what are the historically significant features of a building and weather or not the proposed work conforms to Secretary of the Interior’s Standards.

Under the M-4 Zoning for the proposed site, there are also substantial public access requirements that must be met as well as minimizing impact on adjacent properties and residential areas:

15.04.340.050 Development Standards. Uses and structures located within the M-4-marine industrial district shall be designed and operated so as to minimize impacts on adjacent properties and surrounding residential and recreational areas.

Uses located within the M-4-marine industrial district shall provide public access to shoreline as follows:

1. Free, permanently guaranteed, public, pedestrian access to the shoreline shall be provided to the greatest extent possible in all new developments, as specified in the McAteer-Petris Act of 1965. 
There are public access exceptions where movement of cargo from ship to shore or safety are involved (see below), but there is no exception for security of a port tenant. Limiting public access to protect the perceived security of a user would not be allowed.
Access may not be required in new developments where:

a. Water-oriented uses such as docks, shipping terminals, pipelines between ship and shore, require use of the bay and cannot reasonably allow for public access;

b. Public pedestrian access would create a safety hazard.

2. All shoreline pedestrian access points shall be linked with onshore sidewalks, paths, passageways, roads or other links to the greatest extent possible. If no other on-shore link to another shoreline access point is possible, access must be provided to a public right-of-way.

On March 21, 2000, the Richmond City Council unanimously passed Resolution No. 46a-00, Resolution of the City Council of the City of Richmond Regarding Public Policy of the City of Richmond Toward Future Operation and Development of Shipyard 3 and Compatibility With Limited Public Access and Historic Preservation in Conjunction With the Proposed Rosie the Riveter World War II Hone Front National Historical Park. 
NOW, THEREFORE BE IT RESOLVED, that, if the proposed Rosie the Riveter/World War II Home Front National Historical Park is established in Richmond, the City Council of the City of Richmond directs as public policy that future development and uses of Shipyard 3 are planned and implemented in such a way so as to be compatible with the continued preservation of intact historic resources and with public access to such resources.
Although the resolution does not go into detail how such compatibility is to be determined and demonstrated, it would seem appropriate to include in the staff report supporting the proposed lease a detailed plan for how, when and where the compatibility will occur.

There is an ongoing study of Bay Trail integration with Shipyard 3, the recommendations of which should be included and be compatible with the implementation plans for improvements related to the proposed lease.

In conducting the CEQA evaluation and Design Review, the following provisions of the General Plan should be considered;

Pertinent provisions of the General Plan should also be reviewed and referenced, including:

Goals

· OSC-E: Provide a legacy of the history, archaeology and culture of the area for present and future residents

Policies

· LU-A.4: Require new development adjacent to historical sites to incorporate design elements so as to complement the character of the surrounding historical structures (Same as Open Space and Conservation Element Policy OSC-E.4)

· LU-A.5: Preserve and enhance existing cultural and artistic artifacts and resources in the City (Same as Community Facilities Element Policy CF-K.2).

· CF-K.2: Preserve and enhance existing cultural and artistic artifacts and resources in the City (Same as Land Use Element Policy LU-A.5).

· ED-C.3: Promote Richmond as a destination point for non-residents by building on the City’s unique shoreline and waterfront assets, scenic features, and historical and cultural resources.

· OSC-E.2 Protect notable historic, archaeological and cultural sites from destruction.

· OSC-E.3 Support formulation of a plan for interpretive facilities on specific sites. Sites near local and regional recreation areas should be preferred. Sites should be included in parks, trails, and other facilities whenever possible.

· OSC-E.4 Require new development adjacent to historical sites to incorporate design elements so as to complement the character of the surrounding historical structures (Same as Land Use Policy LU-A.4)

Implementation

· LU-A.3 City will incorporate historic preservation provisions into the Zoning Ordinance and indicate on the Zoning Maps the location of historic structures and districts.
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